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does not have to be done by the Board, it can easily be done by personnel at any of the 57 

VA Regional Offices. The Board is not an independent entity, but is merely part of VA 

(Boone v. Shinseki, 22 Vet. App. 412, 414 (2009)) and the Secretary has not asserted that 

the Board possesses any special expertise that renders personnel at the Regional Office 

incapable of reviewing VA Form 10182 related documents. In fact, the Secretary has 

conceded that the VA Forms were improperly rejected due to a “calculation error.” Sec. 

Aug. 21, 2021 Resp. at 2. Surely, VA Regional Office personnel, whom already calculate 

the timeliness of Legacy substantive appeals, Legacy notices of disagreements, and 

Appeals Modernization Act requests for higher level review and supplemental claims, can 

also calculate the timeliness of a VA Form 10182 appeal.  

C. The Secretary’s remaining assertions are immaterial to this case.  

 As a final matter, the Secretary asserts that Kernz has not alleged any error in the 

processing or calculations of potential Legacy appeals for him or any other identified 

claimant. Sec. August 21, 2021 Resp. at 8. However, the Secretary’s argument is irrelevant 

because the March 24, 2020 Board determination received by Kernz and similar Board 

determinations received by the other putative Class members at issue in this case expressly 

states that the time limit for filing an appeal in the Legacy system has expired. Thus, 

notwithstanding the fact that Mr. Kernz and the putative Class members timely filed their 

VA Form 10182 appeals, the calculation of that appeal period to pursue an appeal in the 

Legacy system has no bearing on the fact that the Board improperly denied appellate 

review to Mr. Kernz and the other Class members by erroneously rejecting their VA Form 

10182s.  
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Conclusion 

Mr. Kernz asserts that while the Secretary attempts to characterize the issue in this 

case as a mere docketing error by the Board, it is also the way in which the Board denied 

appellate review while attempting to simultaneously evade judicial review that is also in 

error and of considerable importance. Mr. Kernz maintains that the Board’s decisions 

rejecting the putative class members’ timely filed VA Form 10182 appeals were final 

decisions that ended any further action by the Board. Certainly, in dismissing the appeals, 

the Board did not indicate that further action would be taken or that the putative class 

members’ appeals otherwise remained pending. Each of the putative class members were 

affected by the same Board action and until each putative class member is identified and 

the erroneous Board action corrected the case or controversy in this case remains live and 

actionable. As such, Mr. Kernz reiterates his request that the Court deny the Secretary’s 

motion to dismiss this case and request that the Court grant his request for class certification 

and class action.   

Respectfully Submitted on this 27th day of October, 2021. 

/s/ Adam R. Luck 
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